Formal and informal norms – some lecture notes and suggestions for research
Andreas.bergh@nek.lu.se 
These notes builds on Cooter, McAdams, Posner & Robinson, all included in Virginia Law Review, Vol. 86, No. 8, Nov., 2000. 
Other suggested readings: 
Posner, Law and social norms. 
Ellickson, Order without law. 
Anderson & Hill: The Not So Wild, Wild West: Property Rights on the Frontier

Definitions
Examples of distinctions in the recent literature:
“ ... norms ... , either formal, as in codified and written laws, or informal, as in tacit and habitual norms of conduct internalized by individuals and groups”[footnoteRef:1]  [1:  ASLANIAN, 2006 Social capital, ‘trust’ and the role of networks in Julfan trade: informal and semi-formal institutions at work] 

“informal institutions (such as norms or embedded ideas) can influence change in formal institutions (such as laws and written rules)”[footnoteRef:2] [2:  Bleich Erik, 2006 INSTITUTIONAL CONTINUITY AND CHANGE Norms, lesson-drawing, and the introduction of race-conscious measures in the 1976 British Race Relations Act] 

“[Social taboos] are good examples of informal institutions, where norms, rather than governmental juridical laws and rules, determine human behavior”[footnoteRef:3] [3:  Johan Colding and Carl Folke, 2001 Social Taboos: "Invisible" Systems of Local Resource Management and Biological Conservation] 

“One may further distinguish between formal institutions – written rules enforced by a third party – and informal institutions, which are enforced by the actors themselves (Knight 1992)”[footnoteRef:4] [4:  Henry Farrell and Adrienne Héritier, 2002 Formal and Informal Institutions under Codecision: Continuous Constitution Building in Europe] 

“Informal institutions are associated with traditions, customs and cultural backgrounds”[footnoteRef:5] [5:  North, 1990, p. 6] 

“informal—created, communicated, and enforced outside of officially sanctioned channels”[footnoteRef:6] [6:  Gretchen Helmke and Steven Levitsky, 2004
Informal Institutions and Comparative Politics: A Research Agenda] 

“Informal institutions ... informal and unwritten patterns of thought and action”[footnoteRef:7]  [7:  FRANK HENDRIKS and PIETER TOPS, 1999 BETWEEN DEMOCRACY AND EFFICIENCY: TRENDS IN LOCAL GOVERNMENT REFORM IN THE NETHERLANDS AND GERMANY
] 


Pattern: Formal institutions are written, informal institutions are not. Is this the only distinction? Is this distinction correct (many social norms _are_ written[footnoteRef:8])? [8:  Cf. Espinoza & Holmström, ”Protokoll: grundkurs i normalt beteende”, Hydra förlag, 2009. (roughly: Protocol: Normal behavior 101)] 

Another distinction has to do with enforcement (third party, officially sanctioned)
A third distinction, often used by law scholars, is that formal institutions are ultimately enforced by the states monopoly on legitimate violence, where as informal institutions are enforced by citizens using social mechanisms.
In the following, the aim is to: Explain what different scholars mean when they discuss formal and informal institutions (regardless of the words used), discuss in what ways the two are different, introduce the discussion on interaction between formal and informal institutions (including the questions ‘what comes first’ and ‘which matters most’) and provide suggestions for future work.
Different version of the formal-informal distinction
	Formal institutions
	Informal institutions

	Law
	Social norms

	Legal sanctions
	Non-legal sanctions

	Coercive crime control
	Normative crime control



McAdams 
Start by noting that the standard view in economics is that the formal institution (law) imposes sanctions (eg on those who violate contracts) and thus help solve the problem of cooperation (ie changes the prisoners dilemma game so that it is no longer rational to defect). Legal theorists challenge this dominant view, and argue that law works by what it says in addition to what it does.
Adams claim that law provides a focal point around which individuals can coordinate their behavior.
To illustrate the discussion consider two institutions (or norms – at this point, it does not matter what we call them)
· Property rights  (respect property)
· Right-hand traffic (drive on the right-hand side)
Why these two? The first involves a temptation to cheat (it is a cooperation game), the second is a self-enforcing coordination game. Property rights are much harder to enforce.
[Anecdote: The stolen trombone in Lund]
Thus: Using the state as a black box enforcer to foster cooperation bypasses a number of crucial problems (and is more or less considered cheating in the social sciences)
On the other hand: We know now from experimental economics (and some maybe even knew it before…) that (some?) people are (sometimes?) willing to engage in punishment of violations of (some?) norms and institutions.
But still: The existence of pro-social punishment says little about the role of formal vs informal institutions. After all the second part title ofOstrom, et al. (1992) paper was Self-Governance is Possible! 
· Was the trombone story a case of failing formal institutions or informal institutions?
· Do people drive on the right side because of the law or because of social norms?
McAdams: The law matters (partly) because it provides focal points. Focal points solve coordination problem when people have common knowledge ( see Schelling, The Strategy of Conflict, 1963 – what if you and a friend decide to meet in New York but do not say where? Ask two persons to name the same positive number, 40% coordinate on 1)
Experiment: Name a flower: 35 % picked Rose. Name the same flower as your partner: 65% picked Rose
Conclusion: When given incentives to do so, we can often guess how others will behave and behave the same way!
The state is well equipped to create focal points: publicity. uniqueness. 
· Is the state more successful in providing focal points when these are a) fair, b) efficient, c) in line with most people’s perception of justice?
In fact, McAdams note that
“government officials who articulate legal rules-mostly judges and legislators-may develop a reputation for correctly predicting behavioral change. This is the point made separately by Cooter and Eric Posner”
· Is the state successful (onlu) because it correctly codifies existing behavior?
[Anecdote: When codifying rules for housing (regarding the wash room, garbage collection et cet) – can you add rules or only codify existing norms?]
What about cooperation games? In repeated settings with people who care about the future, cooperation games are similar to coordination games – everything from always play nice to always defect are possible equilibria (the folk theorem). But providing a focal point regarding for example property rights is probably not enough, as many will find themselves in situations when it may pay to deviate from respecting property rights.
· The problem is neatly illustrated using new file sharing techniques and existing laws regarding copyrights and intellectual property rights. What social norms prevail? Share, but share without charging money from other’s work? Are the formal institutions clear? What governs behavior?
Posner:  
Asks why do people pay taxes? Notes that "The penalty for ordinary tax convictions is small; the probability of detection is trivial; so the expected sanction is small", does a rational calculation, clear predictions, still 83% of taxes are paid.  (98% in Sweden?)
Some stylized facts:
·  People are more likely to pay taxes if they believe that their friends and other citizens pay taxes
·  Social sanctions affect compliance rates.
·  People are more likely to pay taxes if tax authorities seem fair and have fair procedures.
·  People are more likely to pay taxes if they think the government isn't wasting tax revenues.
· People may be more willing to pay taxes after being reminded of their moral obligations as citizens
·  Social norms of tax compliance differ across countries 
These are all intuitive, or at least non-surprising results. But there are several reasons to ask why!
Posner: When people shake hands, wear ties or high heels, eat with forks, give money to charities, exchange gifts with family members, and engage in similar ritualized activities, they are sending signals. Avoid dealing with ex-convicts is not enough, because convictions are so rare. Therefore, paying taxes is a signal that you are law abiding. Why signal that you are law abiding?
First: Why signal?
Tullock (1985): “What prisoners dilemma?” In a competitive setting with repeated interaction, people will not return if they are being cheated.
In a game theoretical sense: Show that you care about the long run (have a high discount rate, are patient enough).
Example:
Assume that you are interacting with someone two periods, today and tomorrow.[footnoteRef:9] If you behave nice today, you interact again tomorrow. If you cheat, there is no interaction tomorrow. Cheating gives you a reward T today, but nothing tomorrow. Being nice gives you a lower reward R today, and the same reward tomorrow.[footnoteRef:10] Thus: T > R > 0. In this setting it pays to be nice if 2R > T. Now assume that people are slightly impatient, so that what happens tomorrow is worth only aR, with 
a < 1, and that people differ in this respect. How do you credibly signal that you are patient enough to care about tomorrow and thus will not cheat? [9:  For simplicity, we ignore end round effects in this simple two period example. If you don’t know end round effects, ignore this footnote.]  [10:  Note that the outcomes can be thought of as anything that matters: food, money, subjective wellbeing, beer or poems, it does not matter.] 

Just saying “I am nice” may not do the trick (cheap talk).
Posner: A credible signal that you are patient, and thus will be nice because for you it pays to nice in the long run, is anyting that is known to cost more than T but less than R + aR (ie still leaves you better off)
In business: Invest in expensive furniture, expensive clothes, 'suit & tie'
NB: this is in some sense socially wasteful
 -> counter-signalling (refuse to wear suit & tie 'nobody will mistake me for a criminal anyway)
 -> imitating signals: fake expensive furniture/clothing (thus severely frowned upon)
Posner again "men wear ties because they fear that they will lose potential cooperative partners if they fail to wear ties.' Calling this behavior "conformity to a social norm" comes after the fact"
Implications for formal institutions: "If people can be made to act properly because of social norms, rather than be-cause of fear of legal sanction, then the desired behavior can be obtained at less cost."
But there are several problems, says Posner:
Difficult to predict the effect of laws on social norms
·  Signalling is costly
· social norms means spending valuable time sanctioning or avoiding violators of norms
· social norms may simply be undesirable. (What if you are honest and patient, but simply cannot afford a tie?)
Self-conscious attempts by government officials to manipulate social norms may backfire. And, though often overlooked, the system of norm-driven or nonlegal coordination may be as expensive as the legal system.
Back to tax-compliance: stigmatization in the narrow sense of being avoided by people seeking cooperative partners, including employers seeking trustworthy employees
IRS quote:  "You can divide the corporate world into white hats, gray hats and black hats," Mr. Langdon said. He said the black hats had long taken aggressive postures on tax matters, pursuing schemes that white-hat companies would reject. What alarms IRS and Treasury officials is the willingness of the white hat companies to match this conduct "because the payoff to shareholders is sufficient to make the risk to their public image worth it or because their shareholders will say, hey, everybody else is doing it, you should do it, too"
Back to the distinction formal vs informal institutions: The government is also a player in the game!
“[people] will trust officials more if they believe that the officials have a low discount rate and have interests or values that are similar to those of the citizens. If citizens trust officials, they are likely to vote for them, and they are likely to cooperate with them when governance requires popular participation."
· Will tax compliance always function as a signal that you are the good type? Are there countries where cheating on your taxes signals that you are pro-social? What kind of signal is tax compliance in Greece? "Tax compliance is likely to become a signal in mainstream communities only if it is plausible to associate tax compliance with being a good type"
Posner: "Only if the tax authority engaged in outrageous behavior would tax compliance cease to be a signal, with the result that people in mainstream communities would become tax cheats, as has happened in other countries but not in the United States since the Whiskey Rebellion" (my emp.)
·  What we see now in the US, is that the tea-party movement and the occupy wall street movement share some critique regarding the bailing out of financial institutions at the expense of the american tax payer. Is it considered “outrageous”? Will it affect tax morale? Has it?

Robinson: 
Criminal law of the 1960s and 1970s (in the US) aimed to reduce crime, not revenge. Still, respecting "lay intuitions of justice", and shows this in various ways (either explicitly, or by using vague standards or jury speculation)
Robinson's answer: The drafters believed that effective crime control requires a criminal code that is seen as adhering to the community's perception of justice.
Lay institutions of justice does not maximize crime control - 
"Coercive vs normatice crime control"
Coercive: traditional mechanisms  (deterrence,  incapacitation,  and  rehabilitation, seek  to  prevent through coercive official action
Normative: works through unofficial avenues to  bring the potential offender to see the prohibited conduct as unattractive because it  is  inconsistent with  the  norms of  family or  friends and, even better, with the person's own internalized sense of what is acceptable.
"when it does  stray away from laymans intuition, it does  so in  a way that obscures the deviation"
Effective  normative  crime control requires a criminal law that has moral credibility within the community it governs
Cooter
Posner's idea about signaling is easily understood in terms of reputation (IDEA: investment theory with signalling (good deeds) as investment and reputation as stock variable, derive optimal investment rate ie the amount of nice behavior)
net cost = direct cost -  reputational benefit -  avoided sanction
[bookmark: _GoBack]Start by noting that for society to function, most people have to obey the law for reasons of conscience and conviction, and not out of fear of punishment
To understand the interaction between law and norms, social scientists should describe the distribution and effects  of internalized  value. I will measure the extent to which a person internalizes a social norm by the amount that he will pay to conform to it.
When some citizens internalize respect for law, pronouncement of a new law can cause behavior to jump to a new equilibrium
[image: ]

Without internalization, the only stable equilibria in Figure 4 are the extremes (0% and 100%) so clearly, people internalize to varying degrees. Beliefs are important: If everyone believes that less than 15 % will obey, the system will converge to the equilibrium at 0%.
· Again: to change outcome, you need to change beliefs - is can the state provide a focal point?
· Cf. the central bank (typically thought of as a formal institution) inflation targeting, but can be thought of as a focal point! No coercion against princes being raised more than two percent, but rather a threat (credible or not?) that banks pay slightly higher interest rate when they borrow, likely leading to slightly higher interest rates. 
Cooter then discusses the law: To induce people to internalize civic values, the  state must reward citizens for having civic virtue - but it can only reward acts!
Cooter notes: "The primary way to prompt people to instill civic virtue in each other is by aligning law with morality " - note the similarity with Robinson!
Cooter again: Suggest advertising will change behavior more than standard punishment: "Women prefer men who vote.", "Women prefer men who drive carefully." Sounds mildly amusing, but probably makes more sense than successful commercial advertising on such themes as "Women prefer men who eat potato chips”. 
Many references to good type/nice -> pro-social behavior
· But is it always pro-social to be nice? Can people be too nice? Is a behavior nice if it benefits me too? Is it nicer if it benefits you but actually hurts me? 
· Do you agree with Posner that the term "social norm" is a label that we attach to equilibrium behavior 
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